This witness also indicated that a pedestrian close to the
downed wire on damp earth could experience a minor shock (Tr. 255) .
On the other hand, if a person should absorb the full 220-volt load
of the line, he would likely be electrocuted.

I find Mr. Dinkle's testimony credible.  In the context of the
other evidence, however, it does not- tend to demonstrate that any
likely encounter with the wire would "... result in an injury of a
reasonably serious nature." On the contrary, it tends to show that
injury, if any, would likely be transient and mild.  It must be
remembered that the sand processing plant was not yet in seasonal
operation when the inspector issued his citation (March 3, 1983).
Only two employees were on the grounds, and they were merely loading
and trucking away sand from distant storage piles.  It is not
probable that they would have had occasion to be near the line at
all.  Had one of the workers'approached it, it is overwhelmingly
likely that he would merely have driven across it in a rubber-tired
vehicle and have received, at most, a mild shock.  The chance that
a momentary loss of control of the vehicle from the shock would
have resulted in an injury accident was remote.  In the area of the
pit where the line lay, there were really no objects to run into.

It is surely true that if a person were to absorb the full
220-volts carried by the line he would, as Mr. Dinkle said, be
electrocuted.  No witness, however, explained how this might happen.
The evidence shows that most of the insulation was intact.  Pre-
sumably, a severe or lethal shock could occur should a person de- .
cide for some reason to handle the line at a spot where the insulation
was defective.  I must note, however, that such an incident would
have been most unlikely in view of the limited loading activity in
progress at the time in question.  One could, after all, conceive
of similar unlikely possibilities for each of the other electrical
violations in this case which the Secretary chose not to cite as
"significant and substantial."

DETERMINATION OF APPROPRIATE PENALTIES

Except for the single citation alleged to have been "signifi-
cant and substantial," (citation 2098376), the Secretary proposes a
civil penalty of $20.00 for all violations.  For that single ex-
ception, the proposal is for $68.00.

Section 110(i) of the Act requires the Commission, in penalty
assessments, to consider the operator's size, its negligence, its
good faith in seeking rapid compliance, its history of prior vio-
lations, the effect of a monetary penalty on its ability to remain
in business, and the gravity of the violation itself.

The evidence shows that the Walsenburg operation was quite
small.  It further shows that the operator achieved speedy abatement
of all the violative conditions.  The operator had no history of
prior violations.  No evidence was presented concerning the effect
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